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Passed by Shri. Mihir Rayka, Joint. Commissioner (Appeals)

i Arising out of Order-in-Original No. No. ZA24081_9000608G fesiter: 01-08-2019 issued by
The Superintendent Ghatak-5, Range-2, Division-1, Afimedabad South

o st @ A vd aa Name & Address of the Appéllant / Respondent
M/s. Divya Hi-Tech Solar Project Private Limited;19, Satelite Bungiows, Opp.
Sarthak Tower, Ramdenagar X-Road, Satelite, ‘Ahimedabad-380015

(A) || TTRoT & werer I GRR A HEhaT R o -
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the
following way. _

National Bench or Regional Bench of Appellate Tribunal framed under GST Act/CGST Act in the cases
() where one of the issues involved relates to place of supply as per Sectiort 109(5) of CGST Act, 2017,
i _ , .

State Bench or Area Bench of Appellate Tribunal framed undér GST Act/CGST Act other than as
- mentioned in para- (A}(i) above in terms of Section 109(7) of CGST Act, 2017 _

-} {iii) Appeal to the Appellate Tribuna! shall be filed as prescribed under Rule 110 of CGST Rules, 2017 and
shall be accompanied with a fee of Rs. One Thousand for every Rs. One Lakh of Tax or Input Tax Credit
involved or the difference in Tax or Input Tax Credit invoived of the amount of fine, fee or penalty
determined in the order appeated against, subject to a maximum of Rs. Twenty-Five Thousand.

(B) Appeal under Section 112(1) of CGST Act, 2017 to Appellate Tribunal shall be filed along with relevant

documents either electronically or as may be notified g the Registrar, Appellate Tribunal in FORM GST
APL-05, on common portal as prescribed under Rule 110 of CGST Rules, 2017, and shall be accompanied
by a copy of the order appealed against within seven days of filing FORM G5T APL-05 online.

Appeal to be filed bef are Appellate Tribunal under Section 112(8)' of the CGST Act, 2017 after paying -

(N (i) Full amouint of Tax, Interest, Eine, Fee and Penalty arising from the impugned order; as is
admitted/accepted by the appellant, and
(i) A sum equal to twenty five per cent of the remaining amount of Tax indispute,; in

addition to the amount paid under Section 107(6) of CGST Act, 2017, arising from the said order,
in relation to which the appeal has been filed.

(1) The Central Goods & Service Tax | Ninth Removal of Difficulties) Order, 2019 dated 03.12.2019 has
provided that the appeal to tribunal can be made within three months from the date of comimnunication
of Order or date on which the President or the State President, as the case may be, of the Appellate
Tribunal enters office, whichever is later.
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For elaborate, detaile.d and latest provisions relating to filing of appeal to the appellate aufhority, the
appellant may refer to the website www.cbic.gov.in. _ . o
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ORDER-IN-APPEAL
M/s Divya Hi-Tech Solar Pro;ect Private lelted 19 Satehte Bunglows, Opp Satthak

Tobver, Raridenagar X-Road, Satelite, Ahmedabad- 380015 (hefeinafter referred to as ‘the

api
s

(h
2,

2.

24

of

Order wherein the adjudicafing authority has cancelled their GST registration with effect from

01

3.

o

4.
Hi

ellait”) erigaged in the business of green energy solar power for commercial- aiid industrial

has filed the piesent appeal against Order No. ZA240819000608G dated 01.08.2019
reinafter referred to as "the 1mpugned Order") passed by the Supenhtendent Ghatak 5, Range-
Division- I Ahmedaba«l South (hereinafter referred to as the ad_]udlcatmg authorlty )

The brief facts of the case are that the appellant is tegiistefé&':under'GST.Registrati(‘m No.
AAFCD5957M1Z7. The appellant was issued show cause notice dated 31.5.2019 for

c:iiellation of their registration by the Superint'en&e’nt Ghatak:5, Range-2; Division-I,

medabad South for ths reason that the appellant has not filed returiis for a contimious period

six months. The show cause notice was decided By the adjudicating authority vide impugned

08.2019 due to followmg reasons:
The tax payer did not turn up for PH. On exammatzon of the show cause reply dated‘
09.06.2019 and wriiten submission que at the time of hearmg, 1 proceed to cancel the A
GST registration by virtue of Section 29 of CGST dch 2017. o

Being aggrieved ihe appellant filed the présent eppeei on tﬂe g'rouﬁci inter_ alia that 6wiﬁg
suffering from the diszases i.e., Hypertension, B.P. and ffeq‘ﬁeﬂ_t visit to abroad for treatment

they had not filed the returns. On account of cancellation of GST regiSﬁafion, they are losing
::I;Lre market and suffering huge loss in business. Therefore, they requested to consider their plea |

 revoke their GST registration so that they can continue their business. -

Personal hearing in the fhatter was held on 22.10.2021 . through virtual mode. -Shri
iendra H Sheth has attended the héaring as ari authorized representative of the appellant. He

olight time for additional submission. Shri Atvind Patel director of M/s: Hi-Tech vide his letter
ik

m
bu

to

of

ed 22.10.2021 submitted the medical préscriptions and feitetated the. grounds of appeal

»morandum filed on 19.08.2021 and stated that applicant is now trying to re-establish his

siness and is in urgent need of réstoration of his GST registration number. Applicant is willing

file all the pending retuins along with reduced late fees and pendlty if any iniposed. -
I have carefully gone through the records of the case, the inipugned order and the grounds

appeal as well as oral submission of the appellant. I find that the inipugned order was issued

ot 01.08.2019 by the adjudicating authofity. As subr'nitted'by- the Appell‘ant- the said order was

o communicated to them on the same day of 01.08.2019. It is. further observed. that the
Appellant has filed ﬂ’llS present appeal on 09.08. 2021 (through online mode) and hard coples
ually submitted on 19.08.2021 along w1th supportmg docuriighty," “’»n.,_\
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6. - 1 further find it relevant to go through the statutory prowsrons of Section 107 of the
CGST Act, 2017 which is reproduced hereinbelow: -
“Sec. 107. Appea:’s to Appellate Authority. —(1) Any perﬁon aggrieved by any decision or .
order passed under this Act or the State Goods and Services Tax Act or the Union
Territory Goods and Services Tax Act by an adjudicating authority may appeal to such

Appellate Authority as may be prescribed within three months from the date on which the
said decision or order is communicated to such person. '

(4) The Appellate Authority may, if he is satisfied that the appellant was prevented by
sufficient cause from presenting the appeal within the aforesard period of thrée months or
six months, as the case may be, allow it to be presented within a further perzod of one
month.”

7. Accordingly, it i5 observed that the Appellant was réquired to file appeal within 3 months
* frpm the receipt of the said order i.e. on or before 01.11.2019, as stipulated under Section 107(1)
of the Act. However, the Appel]arlt has filed the present appeal on 09.08.2021, i.e. after a period
of more than one and 1an year from the due date. Further, 1 also find that in terms of the
provisions of Section 1)7(4) ibid, the appellate authorlty has powers to condone delay of one
rrtEnth in filing of appeal; over and above the prescrlbed period of three months as mentioned
aBove, if sufficient caus: is shown. Accordingly, I find that there is a delay of one and half year
in filing the appeal over and above the normal period of 3 months Thus, appeal filed beyond the

time limit prescribed under Section 107(1) ibid cannot be entéttained.

Further, I also find that in terms of the Hon'ble Supreme Court judgment dated
3.03.2020, wherein the Apex Court taking suo-moto cognizance of the situation arising due to

om 15.03.2020 till further ordérs. Further, the Hon'ble Supfeme Court vide order dated
7.04.2021 has restored the order dated 23rd March 2020 thereby directing that the period(s) of

limitations, as prescribed under any General or Special Laws in respeo_t of all judicial or quasi-

8
2
COVID-19 pandemic has exténded the period of limitation presctibed under the law with effect
Hy
2

judicial proceedings, whether condonable or not, shall stand extended till further orders from
5.03.2020. The CBIC, New Dethi also vide Circular No. 157/ 13/2021-GST dated 20.07.2021,

has clarified at para-5 ‘that “In other words, the extension of :timel_ines_ granted by Hon’ble

—

Stspreme Court vide its Order dated 27.04.2021 is applicable in respect of any appeal which is
required to be filed before Joint/ Additional Commissioner (Appeals)s Commissioner (Appeals),
Appellate Authority foi Advance Ruling, Tribunal and various oourts against any quasi-judicial
order or where proceeding for revision or rectification of any order is required to be undertaken,

and is not applicable to uny other proceedings under GST Laws.”

However, [ find in the present case that the period of’ litnitation of total 4 months

(including condonable penod of 1 month) for ﬁlmg of appeal from the date of 1§suance of




F.NO.GAPPL/ADC/GSTP/1835/2021-Appeal
,
o1} 01.12.2019 and hence, the present case would not be eligible for the relaxation/extension
gpnted by the Hon'ble Supreme Court in respect of peﬁod(s) of limitation as mientioned above,
Acgcordingly, 1 find that the further proceedings in case of present appeal can be taken up for

cdnsideration strictly as oer the provisions contained in the CGST Act 2017.

9. It is also observed that the appellant has not filed any application for condonation of

ddlay. Even otherwise, filing of a COD application is not going to change the factual position in
the present case. I find that this appellate authoﬁty is a creature of the statute and has to act as
per the brovisions conained in the CGST Act. This appellate authority, therefore, cannot
candone delay beyond the period permissible under the CGST Act. When the legislature has
infended the appeliate aithority to entertain the appeal by condoning further delay of only one
month, this appellate auhority cannot go beyond the power vested by the legislature. My views
arg supported by the following case laws:

(i) The Hon’ble Suprcme Court in the case of Singh Enterprises reported as 2008 (221)

E.L.T.163 (S.C.) has held as under: '
“8. ... The proviso to sub-section (1) of Section 35 makes the position
crystal clear that the appellate authority has no power to allow the appeal
to be presented beyond the period of 30 days. The language used makés the
position clear that the legislature intended the appellate authortty to
entertain the appeal by condoning delay only upto 30 days after the expiry
of 60 days which is the normal period for preferring appeal. Therefore,
there is complete exclusion of Section 5 of the Liniitation Act. The
Commissioner and the High Court were therefore Justified in holding that
there was no power to condone the delay afier: the expiry of 30 days
period.”

(ii)  In the case of Makjai Laboratories Pvt Ltd reported as 2011 (274) E.L.T. 48 (Bom.), the
Hon’ble Bombay_ High Court held that the Commissioner (Appeals) cannot condone
delay beyond further period of 30 days from initial period of 60 days and that
provisions of Limitation Act, 1963 is not applicable in such cases as Commissioner
(Appeals) is not a Court. '

(iify The Hon’ble ngh Court of Delhi in the case of Delta Impex reported as 2004 (173)
E.L.T. 449 (Del; held that the Appellate - authority has no jurisdiction to extend

limitation even in a “suitable” case for a further period of more than thirty days.

10{ I find that the provisions of Section 107 of the Central Goods and Services Act, 2017 are
pafi materia with the prc visions of Section 85 of the Finance Act, 1994 and Section 35 of the
Central Excise Act, 1944 and hence, the above judgements would be squarely applicable to the

present appea e N
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Section 107 of the CGST Act, 2017. I, accordingly, dismiss the present appeal.

12.| The appeal filed by the appeilant stands disposed of in above terms.

Superintendent
Central Tax (Appeals),

__/
an B.P.)

edabad

By RPAD

Tao,
Mjs. Divya Hi-Tech Solar Pioject Private Limited,

19|, Satelite Bunglows,

S

p. Sarthak Tower,
denagar X-Road,

ellite, Ahmedabad 380 015

Copy to:

1) The Principal Chief Commissioner, Central tax, Ahmedabald Zone

2) The Commissioner, CGST & Central Excise (Appeals), Ahmedabad

3) The Commissiorer, CGST, Ahmedabad South

4) The Assistant Ccmmissioner, CGST, Division VI Ahmedabad South

5) The Superintendznt, CGST, Range I, Division VII, Ahmedabad South -
6) The Additional ( ‘ommissioner, Central Tax (Systems), Ahmedabad South
Mard File

8) PAfile '

F.No.GAPPL/ADC/GSTP/1835/2021-Apped:

By respectfully f(rllowing the above judgements, I hold that this appellate authority
jot condone delay beyond further period of one month as prcs_c;ibed under proviso to Section
4) of the Act. Thus, the appeal filed by the appeltant is required to be dismissed on the

inds of limitation as n.ot filed within the prescribed time limit in terms of the provisions of
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